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If Mrs. Syester was not reasonable in relying on representations that she 
had the ability to become a professional dancer, then what could justify the 
jury verdict and appellate decision in her favor? The case may have involved 
enough instances of clear fraud, such as the selling of the “Gold Star” lessons 
that the instructor had no qualifications to teach, to warrant the decision in 
Mrs. Syester’s favor. Or perhaps the outcome suggests that the common law is 
in fact imbued with principles of morality and the need to protect those per-
ceived as vulnerable. See also Bennett v. Bailey, 597 S.W.2d 532 (Tex. Civ. App. 
1980) (upholding award of $78,000 in treble damages to widow under state 
consumer protection law after dance studio engaged in deceptive practices in 
selling her almost $30,000 in dance lessons). For further discussion of Syester 
and other similar cases, see Charles L. Knapp, Cases and Controversies: Some 
Things to Do with Contracts Cases, 88 Wash. L. Rev. 1357, 1366-1368 (2013) 
(suggesting that the best explanation for the result in Syester is the doctrine of 
undue influence); Debora L. Threedy, Dancing around Gender: Lessons from 
Arthur Murray on Gender and Contracts, 45 Wake Forest L. Rev. 749 (2010).

5. Ethical limits on attorney’s direct contact with opposing party. In an effort to 
get Ms. Syester to sign the releases, the defendants persuaded her to discharge 
her attorney. At the time the defendants were also represented by counsel. 
Under the Model Rules of Professional Conduct, it is improper for a lawyer to 
“communicate about the subject of the representation with a person the lawyer 
knows to be represented by another lawyer in the matter, unless the lawyer has 
the consent of the other lawyer or is authorized to do so by law or court order.” 
Model Rules of Professional Conduct, Rule 4.2. What is the purpose of this 
rule? Did the defendants’ lawyer violate the rule?

Stechschulte v. Jennings
Kansas Supreme Court
297 Kan. 2, 298 P.3d 1083 (2013)

Beier, J.: The core issue of this appeal is the legal effect of a “Buyer 
Acknowledgment” in a residential real estate seller’s disclosure form. Does it 
limit or destroy the buyer’s ability to pursue the seller, the seller’s agent, and 
the agent’s brokerage firm for breach of contract, fraudulent inducement and 
fraud by silence, negligent misrepresentation, and/or violations of the Kansas 
Consumer Protection Act (KCPA)? As we detail below, our resolution of this 
question picks up where we left off in Osterhaus v. Toth, 291 Kan. 759, 249 P.3d 
888 (2011), and we hold that the district court judge’s summary judgment in 
favor of all defendants on all claims must be reversed and the entire case 
remanded for further proceedings.

Evidence In Record

The record before us contains evidence to support the following:
In May 1998, defendant A. Drue Jennings purchased a new home in 

Leawood. He began residing in the house in October 1998.
Four years later, in August 2002, Jennings contacted the builder of the home, 

William Brimacombe, about water leaks. . . . By late October 2002,  defendant 
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A. Drue Jennings Revocable Trust took title to the home. Jennings served as 
trustee. [Between August 2002 and September 2004, the builder, a roofing 
contractor, and a window company, Excel Window & Door, Inc., made multiple 
visits to the house to check for leaks and to make repairs. The window com-
pany] told Jennings he could either caulk all the windows or remove the trim 
from the home to find the source of the water problems. Jennings elected to 
caulk all the windows, [although he was told] that caulking the windows was a 
temporary “Band Aid” solution.

In May 2003, Jennings hired and paid a painter to paint the area on the 
living room ceiling and trim where water had leaked the prior year.

In February 2005, Jennings listed the home for sale. Jennings’ fiancée, 
defendant Emily Golson, of defendant PHB Realty Company, L.L.C. (PHB), 
was the listing agent for the home. (Jennings and Golson married in April 
2005, and Golson changed her surname to Jennings; to avoid confusion, we 
refer to her throughout this opinion as Golson.)

Golson had been a licensed real estate agent since 1992. Jennings and Gol-
son entered into an agency agreement requiring Golson, among other things, 
to inform potential buyers of material defects in the home of which she had 
actual knowledge.

Golson was in Jennings’ home a couple of times a week from August 2004 
to the spring of 2005, but she never noticed any evidence of water damage or 
leaks.

In anticipation of the home’s sale, Jennings completed and signed a “Sell-
er’s Disclosure and Condition of Property Addendum” form, dated February 
28, 2005.

Section 1 of the disclosure, “SELLER’S INSTRUCTIONS,” states: 
“SELLER agrees to disclose to BUYER all material defects, conditions and 
facts OF WHICH SELLER IS AWARE which may materially affect the value of 
the Property. This disclosure statement is designed to assist SELLER in mak-
ing these disclosures. Licensee(s), prospective buyers[,] and buyers will rely 
on this information.”

Section 2, “NOTICE TO BUYER,” states:

This is a disclosure of SELLER’S knowledge of the condition of the Property as of the 
date signed by SELLER and is not a substitute for any inspections or warranties that 
BUYER may wish to obtain. It is not a warranty of any kind by SELLER or a warranty 
or representation by the BROKER(S) or their licensees.

In Section 7, “STRUCTURAL, BASEMENT AND CRAWL SPACE ITEMS,” 
Jennings answered “No” to question 7(d) regarding whether there was “any 
water leakage or dampness in the house, crawl space[,] or basement?” He also 
answered “No” to 7(i) regarding any repairs or other attempts to control the 
cause or effect of any problem described in Section 7, including water leak-
age or dampness in the home. Had Jennings answered “Yes” to questions 7(d) 
or 7(i), he would have been required to explain in detail in a space provided 
after Section 7, where the form instructed: “When describing repairs or con-
trol efforts, describe the location, extent, date, and name of the person who 
did the repair or control effort and attach any inspection reports, estimates or 
receipts.”
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In Section 14(f), “OTHER MATTERS,” Jennings represented that he was 
not “aware of any general stains or pet stains to the carpet, the flooring, or 
sub-flooring.” Had he indicated that he was aware of such stains, he would 
have been required to provide additional details.

In the paragraph preceding Jennings’ signature line, the disclosure form 
provides:

Disclose any material information and describe any significant repairs, improve-
ments or alterations to the property not fully revealed above. If applicable, state who 
did the work. Attach to this disclosure any repair estimates, reports, invoices, notices 
or other documents describing or referring to the matters revealed herein:

In the space provided, Jennings wrote: “Several windows leaked after construc-
tion; full warranty repairs were performed, and correction is complete.” The 
form then provides:

The undersigned Seller represents that the information set forth in the foregoing 
Disclosure Statement is accurate and complete. Seller does not intend this Disclosure 
Statement to be a warranty or guarantee of any kind. Seller hereby authorizes [his] 
agent to provide this information to prospective Buyers of the property and to real 
estate brokers and salespeople. Seller will promptly notify Licensee assisting the Seller, in 
writing, if any information in this disclosure changes prior to Closing, and Licensee assisting 
the Seller will promptly notify Licensee assisting the Buyer, in writing, of such changes.

Under Jennings’ signature on the form disclosure statement is a “BUYER 
ACKNOWLEDGMENT AND AGREEMENT,” which states:

1.  I understand and agree that the information in this form is limited to informa-
tion of which SELLER has actual knowledge and that SELLER need only make 
an honest effort at fully revealing the information requested.

2.  This property is being sold to me without warranties or guaranties of any kind 
by SELLER or BROKER(S) or agents concerning the condition or value of the 
Property. I agree to verify any of the above information, and any other impor-
tant information provided by SELLER or BROKER (including any information 
obtained through the multiple listing service) by an independent investigation 
of my own. I have been specifically advised to have the property examined by 
professional inspectors.

3.  I acknowledge that neither the SELLER nor BROKER is an expert at detecting 
or repairing physical defects in the property.

4.  I specifically represent that there are no important representations concerning 
the condition or value of the property made by SELLER or BROKER on which I 
am relying except as may be fully set forth in writing and signed by them.

5.  I specifically represent that there are no important representations concerning 
the condition or value of the property made by SELLER or BROKER on which I 
am relying except as may be fully set forth in writing and signed by them.

After completing the disclosure form, Jennings reviewed the form with 
Golson and discussed the prior leaks with her. Golson testified that Jennings 
told her about leaking, staining, and window repairs; that the builder had 
been contacted; and that the repairs were complete. Golson did not verify the 
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information in the disclosure statement or review any of Jennings’ paperwork 
related to the repairs.

On April 3, 2005, plaintiff husband and wife Daniel J. Stechschulte, Jr., 
and Satu S.A. Stechschulte toured Jennings’ home and, on April 5, they again 
toured the home and signed a contract to purchase it. The Stechschultes had 
not noticed any water leakage during their visits to the home, and they signed 
and dated the Buyer Acknowledgment on April 5.

According to Jennings, the Stechschultes came over to the home several 
times before closing. He recalled one instance, in particular, when Satu Stech-
schulte came over with her decorator and extensively examined the home.

Although Jennings provided the Stechschultes with owner’s manuals 
related to the home and a list of subcontractors who had worked on it, he did 
not provide any documents related to the window repairs. He possessed only 
one such document, a receipt from Excel for the caulking work.

The Stechschultes hired Amerispec Home Inspectors to perform a gen-
eral presale inspection of the home. The inspector did not review the disclo-
sure form before conducting the inspection. Further, the inspector did not 
inspect all the windows in the home, particularly any window with furniture or 
personal property in front of it. The inspection report revealed no water intru-
sion or damage issues. . . . 

Closing on the sale of the home occurred on June 8, 2005. . . . A few weeks 
later, on July 3, heavy rains fell in the Kansas City area, including Leawood. 
The Stechschultes had not yet moved into the home, but, the morning after 
the storm, Daniel went over to the house to check on whether it had electrical 
power. He discovered extensive water infiltration, including a 6- to 8-foot-wide 
pool of water in front of a basement window. Water was also running down the 
wall in front of the window, from a basement light switch, and down the sides 
of a sliding glass door in the living room with pools of water nearby. Water was 
leaking in one of the windows in the master bedroom, and water was dripping 
from a window in an upstairs bedroom.

The Stechschultes contacted Jennings, and he met with them in late July. 
The Stechschultes showed him the sites of water intrusion and asked Jennings 
to rescind the contract, but Jennings refused. Jennings told them that one of 
the reasons for his refusal was that the proceeds from the sale were already 
invested in his and Golson’s new house.

The Stechschultes had the home evaluated by a builder, Enrico Forner, who 
observed a pool of water on ceramic tile in the basement, as well as evidence of 
water leakage in the master bedroom, loft, and hearth room. Forner observed 
that the painting and recaulking in the home appeared to be “fresh”—likely to 
have been done within 6 months before the sale. The Stechschultes also discov-
ered a can of paint in the basement, which was labeled as expressly formulated 
to conceal water damage.

In August 2005, the Stechschultes hired Thermoteknix to perform an 
infrared scan of the home, which revealed extensive water damage. The Stech-
schultes also had an environmental fungal survey performed in September, 
which showed elevated mold levels.

. . . 
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Discussion

. . . 

Our Osterhaus Decision

. . . 
In Osterhaus, defendant seller Jean Betty Toth knew that the foundation in 

her house had major problems. She had hired an inspector who informed her 
that one of the interior sheetrock walls had buckled because of movement in 
the foundation. Nevertheless, when Toth put her house on the market, in her 
seller’s disclosure statement designed to expose “ ‘all material defects, condi-
tions and facts known to seller which may materially affect the value of the 
property,’ ” she answered “ ‘No’ ” on whether she was aware of any “ ‘movement, 
shifting, deterioration, or other problems with walls, foundations, crawl space 
or slab,’ ” “ ‘cracks or flaws in the walls . . . [or] foundations,’ ” or “ ‘water leak-
age or dampness in the . . . basement.’ ” 291 Kan. at 762-63. She also included 
a handwritten notation that the “north garage wall moved 1[inch]” but had 
been “repaired.” 291 Kan. at 763. Toth answered “No” when asked if she was 
aware of “any other conditions that may materially and adversely affect the 
value or desirability of the property,” and her signature on the form further 
represented that the information “set forth in the foregoing Disclosure State-
ment [was] accurate and complete.” 291 Kan. at 763-64. One offer to purchase 
Toth’s house fell through because of foundation issues, and Toth and her real 
estate agent, Jeffrey S. Schunk, cooperated in obtaining epoxy repairs to 18 
feet of cracks in a foundation wall.

When plaintiff buyer Osterhaus made his later offer to purchase Toth’s 
house, he signed a Buyer Acknowledgment identical to the one at issue in 
this case. See 291 Kan. at 765. He hired an inspector and accompanied him 
on part of his inspection. Osterhaus and the inspector noticed a crack in a 
basement wall filled with epoxy, and the inspection report noted: “Poured 
concrete, Major cracking is noted. Repairs have been made. Appears service-
able.” 291 Kan. at 766.

Approximately 2 years after closing on the property and taking posses-
sion, Osterhaus noticed water seeping into carpet in a finished portion of the 
basement of the house and, soon after, substantial water leakage coming down 
a foundation wall behind sheetrock, which caused mold to grow.

Osterhaus sued Toth, Schunk, and Schunk’s brokerage firm, TopPros Real 
Estate, Inc., for deceptive and unconscionable acts under the KCPA, fraud, 
fraud by silence, negligent misrepresentation, and breach of contract.

. . . 
The district court judge granted summary judgment on all counts in favor 

of the defendants, . . . holding that Osterhaus’ signature on the Buyer Acknowl-
edgment waived his right to rely on Toth’s and Schunk’s representations in the 
disclosure statement. The district judge also noted that Osterhaus’ inspection 
had revealed major cracking in the basement wall.

. . . 
On petition for review, we held that [the trial court] was in error on the 

legal effect of Paragraph 5 of the Buyer Acknowledgment. That paragraph 
did not require a writing signed by the seller separate from the disclosure 
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form that contained all representations upon which the buyer intended to rely. 
Rather, we ruled, Paragraph 5 serves as an integrator; its purpose is merely to 
protect “the seller and the broker from the buyer’s argument that the seller 
made oral representations upon which the buyer relied.” (Emphasis added.) 
291 Kan. at 780, 249 P.3d 888 . . . . It does not protect a seller from the buyer’s 
suit based on representations and failure to disclose in the form itself. The 
Buyer Acknowledgement cannot be read to insulate a seller, meaning he or 
she “can both intentionally make misrepresentation in the information [he 
or she] actually discloses and can intentionally fail to disclose adverse infor-
mation altogether in the document ironically captioned ‘Seller’s Disclosure 
–Statement of Condition.’ ” 291 Kan. at 779, 249 P.3d 888. Rather, Paragraph 
5 does not “relieve a seller of the obligation to make accurate and complete 
disclosures.” 291 Kan. at 779, 249 P.3d 888.

In view of this holding, Paragraph 5 did not bar Osterhaus’ breach of con-
tract claim; it also did not bar his reliance-based claims for fraud, negligent 
misrepresentation, and violation of the KCPA. 291 Kan. at 779-80. In particu-
lar, Osterhaus qualified as an “aggrieved consumer” with a right to enforce the 
KCPA. See 291 Kan. at 779-80; K.S.A. 50-634.

Osterhaus also held that a real estate agent may be liable for negligent mis-
representation because of failure to disclose adverse property information 
known to the agent. 291 Kan. at 790-92. . . . 

Osterhaus also considered defense arguments that a reasonable inspection 
would have uncovered the defects that were alleged to have been misrepre-
sented or concealed, arguments the district judge had referenced. . . . We held 
that the reasonableness of the inspection, as true of the existence of fraud 
generally, posed a question of fact for trial; we could not say as a matter of law 
that Osterhaus had received notice of serious problems in the home that made 
him unable as a matter of law to rely on contrary representations by Toth and 
Schunk. 291 Kan. at 785, 792.

[The court also rejected Jennings’ argument that application of the rules 
announced in Osterhaus to this case is impermissible because it would cause 
him substantial hardship, the court noting that its new opinions are binding 
on both future cases as well as cases pending on appeal.—Eds.]

claims against jennings

We first discuss the continuing viability of the Stechschultes’ claims against 
Jennings. We agree with the Court of Appeals that the district judge erred in 
granting summary judgment.

Fraudulent Inducement
The elements of fraudulent inducement are: (1) The defendant made 

false representations as a statement of existing and material fact; (2) the 
defendant knew the representations to be false or made them recklessly with-
out knowledge concerning them; (3) the defendant made the representations 
intentionally for the purpose of inducing another party to act upon them; 
(4) the other party reasonably relied and acted upon the representations; (5) 
the other party sustained damages by relying upon the representations. . . . A 
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 representation is material when it relates to some matter that is so substantial 
as to influence the party to whom it is made. . . . 

The Stechschultes have advanced ample evidence to support an inference 
that Jennings intentionally or recklessly made false representations of existing 
and material facts upon which the Stechschultes relied to their detriment. Spe-
cifically, in Sections 7 and 14 regarding water leakage, staining, and other mate-
rial matters, despite his knowledge of the home’s history and resulting current 
condition, Jennings answered “No” when asked if there was any “water leakage 
or dampness in the house, crawl space[,] or basement” and “No” regarding 
repairs or attempts to control water leakage or dampness. He represented that 
he was unaware of any staining to the carpet, flooring, or sub-flooring, despite 
evidence that he was aware. These were existing and material facts. Jennings 
also represented that the information recorded on the disclosure form was 
accurate and complete, another existing and material fact, which, on the evi-
dence in the record, was at least debatable. The Stechschultes, in possession of 
knowledge inferior to Jennings’, closed on the home purchase.

Under Osterhaus, Jennings’ arguments that Paragraph 5 of the Buyer 
Acknowledgment operated as a waiver of any reasonable reliance by the Stech-
schultes on his representations is without merit. A buyer’s signature on the 
Buyer Acknowledgment “does not relieve a seller of the obligation to make 
accurate and complete disclosures” and does not waive a buyer’s right to rely 
on the representations in the disclosure statement. Osterhaus, 291 Kan. at 779-
80. Instead, Paragraph 5 operates as an integration clause, protecting a seller 
from a buyer’s later allegation that the seller made representations not com-
mitted to writing upon which the buyer relied. 291 Kan. at 780. This is not the 
case here, when the Stechschultes’ allegations have focused on misrepresen-
tations contained within the seller’s disclosure form signed by Jennings. See 
Osterhaus, 291 Kan. at 779.

Osterhaus also forecloses Jennings’ argument that, as a matter of law, the 
Stechschultes could not rely on the seller’s disclosure form because they failed 
to conduct a reasonable inspection of the windows in the home. Jennings 
points to the disclosure form’s note that “[s]everal windows leaked after con-
struction; full warranty repairs were performed, and correction is complete” 
as dispositive. But defendant Toth made a similar argument in Osterhaus, based 
on her inclusion in the disclosure form of a note that the north garage wall 
had “moved 1[inch]” but had been “repaired.” 291 Kan. at 763. In spite of 
this reference, we held that whether the plaintiff buyer’s general home inspec-
tion was reasonable and whether further inspections were required posed 
questions of fact for trial. See 291 Kan. at 784-85. Likewise, here, whether the 
Stechschultes’ inspection was reasonable in view of the disclosures that were 
made is a genuine issue of material fact for trial.

The district judge’s judgment in favor of Jennings on the Stechschultes’ 
fraudulent inducement claim must be reversed and the claim remanded to the 
district court for further proceedings.

fraud by silence

The elements of fraud by silence are: (1) The defendant had knowledge 
of material facts that the plaintiff did not have and could not have discovered 
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by the exercise of reasonable diligence; (2) the defendant was under an obli-
gation to communicate the material facts to the plaintiff; (3) the defendant 
intentionally failed to communicate to the plaintiff the material facts; (4) the 
plaintiff justifiably relied upon the defendant to communicate the material 
facts to the plaintiff; and (5) the plaintiff sustained damages as a result of the 
defendant’s failure to communicate the material facts to the plaintiff. . . . 

The Stechschultes have advanced sufficient evidence to demonstrate the 
existence of genuine issues of material fact for trial on this claim. Jennings 
contacted his home builder more than once about water leaks, and Excel made 
eight visits to the home between 2002 and 2004 to inspect leaks and repair 
windows. Jennings was present when Excel performed two water tests on the 
home, and he paid $2,650 to caulk all of the home’s windows and doors. He 
also hired a painter to paint over water stains on the living room ceiling, and 
he knew about water stains. None of this information appeared in the seller’s 
disclosure form Jennings signed, and we have already established that the issue 
of whether the Stechschultes should have discovered this information through 
a reasonable inspection is a question of fact, not law. Jennings also did not 
give the receipt for the window caulking to the Stechschultes until after the 
sale closed. The seller’s disclosure form imposed a duty upon Jennings to com-
municate and to turn over this receipt, and there is circumstantial evidence in 
the record of his motivation not to do so. As with the fraudulent inducement 
claim, the Stechschultes’ reliance to their detriment was legally cognizable 
under Paragraph 5 of the Buyer Acknowledgement and was supported by evi-
dence sufficient to avoid judgment against them as a matter of law.

The judgment in favor of Jennings on the Stechschultes’ fraud by silence 
claim must be reversed and the claim remanded to district court for further 
proceedings.

negligent misrepresentation

One who, in the course of any transaction in which he or she has a pecu-
niary interest, supplies false information for the guidance of another person is 
liable for damages suffered by such other person caused by reasonable reliance 
upon the false information if: (1) the person supplying the false information 
failed to exercise reasonable care or competence in obtaining or communicat-
ing the false information; (2) the person who relies upon the information is 
the person for whose benefit and guidance the information is supplied; and 
(3) the damages are suffered in a transaction that the person supplying the 
information intends to influence. . . . Negligent misrepresentation addresses 
negligence of knowledge of material fact and the transmittal of already known 
material facts. . . . .

Having ruled that the Stechschultes may continue to pursue their higher-
culpability claims of fraudulent inducement and fraud by silence against Jen-
nings, we also hold that they may continue to pursue their negligent misrepre-
sentation claim. . . . Paragraph 5 is not a shield for the defense under Osterhaus, 
291 Kan. at 779, and there is sufficient circumstantial evidence in the record 
of Jennings’ lack of reasonable care in communicating the information called 
for in the seller’s disclosure form. There can be little doubt that the form’s con-
tents were intended to influence buyers such as the Stechschultes, and their 



C. Misrepresentation and Nondisclosure  611

actual reliance to their detriment has been demonstrated sufficiently to avoid 
summary judgment.

We reverse the summary judgment on this claim and remand the claim to 
the district court.

Breach of Contract
The elements of a breach of contract claim are: (1) the existence of a con-

tract between the parties; (2) sufficient consideration to support the contract; 
(3) the plaintiff’s performance or willingness to perform in compliance with 
the contract; (4) the defendant’s breach of the contract; and (5) damages to 
the plaintiff caused by the breach. . . . Reliance can be a factor in a causation of 
damages when a buyer has agreed not to rely on representations of the seller, 
i.e., a buyer cannot claim damages if the existence of a breach is premised on 
the seller’s misrepresentations and the buyer never relied on those misrepre-
sentations. See Osterhaus, 291 Kan. at 769.

None of the first four elements of a contract claim is in issue on this appeal. 
The fifth element—whether the Stechschultes suffered any damages caused by 
Jennings’ breach—is the only element related to reliance. In short, if Para-
graph 5 of the Buyer Acknowledgement relieves a seller of any responsibility to 
be truthful and complete in his or her disclosures because the buyer cannot 
rely on those disclosures as a matter of law, then any failure to fully disclose 
causes nothing. See Osterhaus, 291 Kan. at 777-79 (quoting McLellan, 36 Kan. 
App. 2d at 8). We rejected this interpretation of Paragraph 5 in Osterhaus. 291 
Kan. at 778-80.

Because the Stechschultes did not, as a matter of law, waive their right 
to rely on Jennings’ representations in the seller’s disclosure form, they may 
pursue a claim that their damages were caused by Jennings’ failure to provide 
accurate and complete disclosures of material facts and documentation of the 
caulking, in breach of his obligations under the seller’s disclosure, as inte-
grated into the contract for the home sale. The judgment in favor of Jennings 
on the breach of contract claim must be reversed and the claim remanded to 
the district court for further proceedings.

claims against golson and phb

While we agree with the Court of Appeals regarding the claims against 
Jennings, we disagree with its decision to affirm summary judgment in favor of 
Golson and PHB on the Stechschultes’ negligent misrepresentation and KCPA 
claims. . . . 

Negligent Misrepresentation
[The Court held that under the Kansas Brokerage Relationships in Real 

Estate Transactions Act (BRRETA) a broker was not required to conduct an 
independent investigation of the condition of the property and was not gener-
ally responsible for misrepresentation and nondisclosure made by the seller. 
However, a broker could be liable for intentional or negligent nondisclosure 
of known defects under Restatement (Second) of Torts §552 (1976) and the 
Kansas Consumer Fraud statute. The court found that evidence in the record 
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supports Golson’s actual knowledge of material defects in Jennings’ home thus 
precluding summary judgment.

As to PHB, the court held that it could only be vicariously liable for Gol-
son’s conduct and silence.—Eds.]

Violation of the KCPA
The KCPA provides that an “aggrieved consumer” may maintain a private 

right of action against a supplier if: (1) the supplier willfully failed to state 
a material fact; or (2) the supplier willfully failed to state, concealed, sup-
pressed, or omitted a material fact. See K.S.A. 50-626(b)(3); K.S.A. 50-634(a). 
[The court also held that the evidence precluded summary judgment for the 
defendants on this claim. On the requirement of willfulness, Golson knew 
about the damage to the property, she stood to gain a real estate commission 
from the sale, and the money Jennings received was invested in property pur-
chased by Jennings and Golson.—Eds.] 

Conclusion

We affirm the Court of Appeals in part and reverse in part. We reverse 
the district court’s summary judgment in favor of all four defendants on all 
of the plaintiffs’ claims. And we remand this case to district court for further 
proceedings.

Moritz, J., not participating.
Donald R. Noland, District Judge, assigned.

Notes and Questions

1. Historical perspective: Laidlaw v. Organ. The classical view was that a party 
to a business transaction could not avoid the transaction because of nondis-
closure of material information by the other party. Reflecting the ethic of 
individualism, courts required a party to protect his own interests by request-
ing information from the other party or by making an adequate investigation 
before entering into a transaction. Perhaps the leading example of the nine-
teenth century approach is Laidlaw v. Organ, 15 U.S. (2 Wheat) 178 (1817). In 
Laidlaw the plaintiff buyer alleged a wrongful refusal by the defendant seller 
to deliver a quantity of tobacco pursuant to a contract of purchase. The defen-
dant claimed it was privileged to avoid the contract on the ground of fraud 
by the buyer. The contract was made in New Orleans, at a time when news of 
the Treaty of Ghent, ending the war with Britain, had not yet reached that 
city. The buyer’s agent was aware of the ending of the war; the seller’s agent 
was not. And when the seller’s agent asked if there was any news “calculated 
to enhance the price or value” of the tobacco, the buyer’s agent remained 
silent, despite the fact that the ending of the war could increase the market 
value of the tobacco by as much as 50 percent. The judge at trial refused to 
allow a defense of fraud into the case and directed a verdict for the buyer. 
On appeal, the Supreme Court reversed and sent the case back for retrial on 
the issue of whether the buyer had committed actual fraud. The Court, how-
ever, agreed with the buyer’s argument that liability could not be based on the 
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buyer’s  failure to disclose any special knowledge it may have had about the end 
of the war.

Even if the vendor had been entitled to the disclosure, he waived it by not insisting 
on an answer to his question; and the silence of the vendee might as well have been 
interpreted into an affirmative as a negative answer. But, on principle, he was not 
bound to disclose. . . . There was, in the present case, no circumvention or manoeu-
vre practiced by the vendee, unless rising earlier in the morning, and obtaining by 
superior diligence and alertness that intelligence by which the price of commodities 
was regulated, be such. . . . [I]t would be difficult to circumscribe the contrary doc-
trine within proper limits, where the means of intelligence are equally accessible to 
both parties.

Id. at 193-195. A recent article argues that the facts of Laidlaw show that the 
buyer’s knowledge of the treaty did not come from “superior diligence” but 
because of special access—the buyer’s partner was the brother of one of the 
members of the American delegation that had negotiated the treaty. See Josh-
ua Kaye, Disclosure, Information, the Law of Contracts, and the Mistaken Use 
of Laidlaw v. Organ, 79 Miss. L.J. 577 (2010).

2. The meaning of “fraud.” While students will encounter claims of “fraud” 
in many cases in this course and others, the term is often used loosely. Ana-
lytically it is important to recognize that misrepresentation or nondisclosure 
of information can be actionable in various ways, sometimes in tort and some-
times in contract. Each theory will have distinct elements, and theories may 
have different procedural and substantive consequences (for example, differ-
ing statutes of limitation and separate remedies). Moreover, courts may use 
different labels for the theories. Some of the claims may involve intentional 
misrepresentation but some do not. The court in Stechshulte is careful to distin-
guish fraudulent inducement (as in the Syester case); fraud by silence (some-
times labeled fraudulent nondisclosure); negligent misrepresentation; and 
breach of contract. Depending on the facts another similar claim that could 
be asserted is “fraudulent concealment” — for example, when a seller puts a 
rug over water or termite damage — in other words, a “cover up” in both a 
literal and figurative sense. See Restatement (Second) §160. In addition, a 
misrepresentation of material facts may be the basis of an action to rescind 
a contract even if made innocently under Restatement (Second) §164(1). To 
further complicate matters, the same factual setting may also produce statu-
tory claims, for example, the claims against the broker under the Kansas Con-
sumer Protection statute in Stechshulte.

3. Real estate disclosure statutes and common law actions. Stechshulte involves 
an increasingly common requirement in transfers of existing residential real 
estate: the mandatory seller’s disclosure form. A clear majority of states have 
adopted statutory law that supplements or perhaps displaces common law 
requirements for disclosure. See Stephanie Stern, Temporal Dynamics of Dis-
closure: The Example of Residential Real Estate Conveyancing, 2005 Utah L. 
Rev. 57, 60-64. These statutes impose a duty of disclosure on sellers of exten-
sive information regarding the condition of the property being sold. If the 
particular statute creates a cause of action, the buyer may bring suit under the 
statutory provision. The Kansas statute did not create a new cause of action. 
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However, the court found that the seller’s violation of the disclosure statute can 
be the basis of various common law and statutory claims including “fraud by 
silence.” To reach the conclusion that the plaintiff could potentially recover for 
fraudulent nondisclosure, the court had to overcome the seller’s claim made 
in both Stechshulte and the court’s prior decision in Osterhaus that the buyer’s 
“Acknowledgement and Agreement” required by the statute established that 
buyers were not entitled to rely on representations made by sellers unless made 
in writing and signed by the seller. Do you agree with the court’s interpretation 
of the statute in this regard?

4. Modern approach to nondisclosure. Even if a statute does not require dis-
closure of information in connection with a contractual relationship, the 
modern view is that in some situations a failure to disclose a known material 
fact may justify rescission of a contract. Restatement (Second) §161. While 
Restatement §161(a), (c), and (d) provide for rescission because of nondisclo-
sure only in limited situations, §161(b) states a broader basis for relief: when 
the nondisclosure amounts to a failure to act in accordance with standards of 
good faith and fair dealing. When should this provision be applied? Professor 
Page Keeton suggested several factors that a court should consider in decid-
ing when fairness requires disclosure of material information, including the 
differences in intelligences of the parties, their relationship, the manner in 
which the information was acquired (whether by chance or effort), whether 
the fact that was not disclosed was readily discoverable, whether the person 
failing to make disclosure was the seller rather than the buyer, the type of 
contract (insurance or releases, for example, typically require full disclo-
sure), the importance of the fact not disclosed, and whether active conceal-
ment occurred. W. Page Keeton et al., Prosser and Keeton on the Law of Torts 
§106, at 739 (5th ed. 1984), summarizing factors set forth in W. Page Keeton, 
Fraud—Con cealment and Non-disclosure, 15 Tex. L. Rev. 1 (1936). Nondis-
closure may also be the basis of a tort action for damages under Restatement 
(Second) of Torts §551. See, e.g., Bearden v. Honeywell Int’l Inc., 720 F. Supp. 
2d 932 (M.D. Tenn. 2010) (under Tennessee law, seller of goods to consum-
ers has duty to disclose dangerous conditions and material facts unknown to 
buyer and not reasonably discoverable, citing §551).

5. Effect of fiduciary relationship. One of the factors mentioned by Professor 
Keeton in determining whether a party has a duty of disclosure of material 
information to the other party is the relationship between the parties (factor 
2). The Restatement refers to a “relationship of trust and confidence.” Restate-
ment (Second) §161(d). Such an association is often called a “fiduciary” rela-
tionship and a greater duty is imposed between two contracting parties. See 
E. Allan Farnsworth, Contracts §4.27, at 297-298 (4th ed. 2004). When a fidu-
ciary relationship exists, not only does this duty of disclosure apply, but the law 
also imposes additional obligations on the fiduciary: The terms of the transac-
tion must be fair and must be fully explained to the other party. Restatement 
 (Second) §173. Moreover, the fiduciary has the burden of proving compliance 
with her legal obligations by clear and convincing evidence. See Miller v. Sears, 
636 P.2d 1183 (Alaska 1981) (contract for sale of property subject to rescis-
sion by client because attorney failed to establish that he had fully disclosed 
all material terms to client; attorney has burden of proving compliance with 
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fiduciary duties by clear and convincing evidence). What is the justification for 
these stringent requirements?

Historically, certain relationships — lawyer and client, trustee and benefi-
ciary — have been treated as fiduciary in character. The comment that follows 
these notes discusses some of the important ethical obligations that lawyers as 
fiduciaries owe to their clients. In addition, a fiduciary relationship can exist 
when one party reposes trust and confidence in another party who, in turn, 
accepts and fosters the relationship. Mere friendship standing alone, however, 
is not sufficient to establish a fiduciary relationship. See Arko v. Cirou, 700 
S.E.2d 604 (Ga. Ct. App. 2010) (lender’s close personal relationship with bor-
rowers not enough to establish confidential relationship).

6. Effect of contractual disclaimer. Another factor mentioned by Professor 
Keeton in determining whether a party to a contractual relationship has a 
duty of disclosure to the other party is the nature of the contract itself (fac-
tor 6). Lawyers representing clients in contractual matters will often face the 
issue of drafting or advising about clauses disclaiming or limiting the liabil-
ity of a party for nondisclosure of information in connection with a trans-
action. The clause could be labeled or worded in various ways, for example 
“disclaimer,” “exclusion of warranties,” “nonreliance,” etc. When a statute spe-
cifically requires disclosure of information, as in Stechschulte, such disclaimers 
are likely to be found to be ineffective because they are inconsistent with the 
letter and/or purpose of the statute. If a fiduciary relationship exists between 
the parties, a disclaimer is also likely to be found invalid. For example, a law-
yer may not ethically disclaim liability for malpractice to a client unless the 
client has independent representation in connection with the agreement. See 
ABA Model Rule 1.8(h)(1). Similarly, most jurisdictions require parties to a 
prenuptial agreement to make full disclosure of their financial circumstances. 
See Mallen v. Mallen, 622 S.E.2d 812 (Ga. 2005) (while acknowledging that 
majority of jurisdictions recognize special relationship between engaged par-
ties, court rejects that view and holds that husband did not have duty to make 
full disclosure of his financial circumstances; wife should have verified hus-
band’s statements).

In an ordinary, arm’s length business transaction the effectiveness of 
a contractual disclaimer will depend on a court’s resolution of the tension 
between the principles of protection against fraud and freedom of contract. 
The maxim that “fraud vitiates every transaction” has long been part of the 
common law, e.g., Sabo v. Delman, 143 N.E.2d 906 (N.Y. 1957) (clause in patent 
assignment agreement disclaiming all verbal representations was ineffective to 
bar claim to rescind contract due to fraud). However, in the landmark case of 
Danann Realty Corp. v. Harris, 157 N.E.2d 597 (N.Y. 1959), decided just two 
years after Sabo, the New York Court of Appeals held that when a contract con-
tains a “specific” disclaimer of representations (as opposed to a “general and 
vague merger clause”), a tort action for fraud will not lie because the clause 
shows a lack of justified reliance on any oral representations. Moreover, if the 
misrepresentation was innocent, a disclaimer is likely to be effective. Com-
pare Wilkinson v. Carpenter, 554 P.2d 512 (Or. 1976) (disclaimer would be 
effective when alleged misrepresentation was innocent and not intentional), 
with Bank of Montreal v. Signet Bank, 193 F.3d 818 (4th Cir. 1999) (disclaim-
ing language in contract would not bar claim of innocent misrepresentation 
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because  misrepresentation of material fact is always ground for rescission or 
action for damages).

7. Economic analysis of nondisclosure. An article by Professor Anthony 
Kronman presents an economic analysis of the duty of disclosure. Professor 
Kronman argues that courts should draw a distinction between information 
that has been casually acquired and information obtained through a deliber-
ate and costly investigation. Disclosure of deliberately acquired information 
should not be required, he contends, because it is socially desirable to give 
parties an incentive to acquire information. Nondisclosure protects a party’s 
investment in the acquisition of such information. (Kronman points out that 
a rule permitting nondisclosure amounts to a legal recognition of a property 
right in the information.) Casually acquired information, on the other hand, 
does not reflect an investment of resources. Kronman argues that disclosure 
of such information should be required when the holder knows that the other 
party is without such information, because disclosure is the least costly method 
of reducing mistaken contracts. Anthony T. Kronman, Mistake, Disclosure, 
Information and the Law of Contracts, 7 J. Legal Stud. 1, 16-18 (1978). Com-
pare Robert L. Birmingham, The Duty to Disclose and the Prisoner’s Dilemma: 
Laidlaw v. Organ, 29 Wm. & Mary L. Rev. 249 (1988) (criticism of Kronman’s 
economic analysis of the duty of disclosure). Is the duty of disclosure set forth 
in real estate statutes like the one involved in Stechschulte justified under Profes-
sor Kronman’s approach? Would Professor Keenton’s factor-based method of 
analysis justify imposing a duty of disclosure reflected in such statutes?

Comment: Lawyers’ Professional Ethics

In each state, the admission of lawyers to the practice of law and the 
responsibility for their discipline once admitted rest with the highest court 
of that state. While the rules and procedures vary in different jurisdictions, 
typically the highest state court (or some board created by the court and 
acting pursuant to its authority) has promulgated a set of rules of profes-
sional conduct. These rules are usually based on Model Rules of Professional 
Conduct, originally adopted by the American Bar Association in 1983 and 
revised periodically since then.1 The American Bar Association, a private 
association of lawyers, has no legal authority over the practice of law but is 
extremely influential in the area of professional ethics by virtue of its stud-
ies and publications. Rules of  professional ethics impose restrictions on the 
conduct of lawyers principally in three areas: (1) the lawyer-client relation-
ship, (2) the lawyer’s obligations to the system of justice, and (3) permissible 
methods of obtaining legal business.

A number of the most important rules of professional ethics focus on the 
lawyer-client relationship. Generally, these rules reflect three cardinal prin-
ciples: loyalty, competence, and confidentiality. The duty of loyalty, of course, 
extends to the avoidance of any conflict of interest arising from the attorney’s 
representation of clients with interests adverse to each other. Thus, a lawyer 

1. California currently has a set of professional standards not based on the Model Rules.


